
s f3Tgqi(Gr4re) 74 Ea,
Office ofthe Commissioner (Appeal),

c8 s:D l.l \Ji7 cg-1 E1, '3-fG@" 0, 1 ~cfd I a l.J, Ji QA~I~ 1 ~
Central GST, Appeal Commissionerate, Ahmedabad
sf]gu] 4a, lwarf, 3srar3]ruar3oo?«.

cGsT Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
~ 01926305065 · - ~8LBcR-101n6Jo5136

DIN : 20230264SW0000384283

IO
A}{
M4KE7

cf) ~~: File_No: GAPPL/COM/STP/3067/2022 / tg- 9?C - ?S

g 3#ta 3reg viz Order-In-Appeal No. AHM-EXCUS-001-APP-165/2022:-23
feta Date : 21-02-2023 Gnta at ala Date of Issue 28.02.2023 ··

3rrgaa (3r8a) 81-<IYIRci
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of 010 No. 11/WS0S/AC/HKB/2022-23 ~: 29.04.2022, passed by Assistant
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : ,

Revision application to Government of India:

() ai€hr5zca 3rf@en~I, 1994 cBl" 'cfRT 3iCfc1 fa aarg ng+ii a i qatara err cm
"3'Y"-'cfRT cfi rer qg sirifa g+teru 3m4a ref #fr4, TIT '{i\!cf>I-<, fcrffi" i:i?ll&lll, ~
fcr:rrT, atft ##fr, ta la +a,i mf, { f4cat : 110001 cITT cBl" ~ :~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1=\lcYf cBl" mfrr mr sra 4ft s4fr "&A i-r ~ 'f!0-s1111-< :;q-i- 3R=f qrar i zu
fa4t sasrur aw gaerm a ua s mf , a fa#t roerIr a auerark a f@vat
arar # a fan rusrt ztm # 4Rauair g{ ti

- · · In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in a

-~ · se or in storage whether in a factory or in a warehouse. ·
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'lfRc'f k are fa# zz zn rat Pl lit@ t:1 1=fRi1 ~ m 1=fRi1 cB" Fc!Pi J-JTO 1 qli'p 1 ~ ~

l=llc1 °Y'< ,:ffLJIC:1 ~ cfi me a i iia a are fh4 ; a g2er Raffa &

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTWf '3flllC:1 c#f \:lflllC:1 ~ cfi :fTT1Fl f sit sh afs ru # nu{ & 3it ha ors
\i'IT ~ tTRr ~ Fm1i cB" '."Jci I Rieb ~, ~ cB" m tfffu=r at r; u al ala # fclc'd
~(rf.2) 1998 tTRr 109 m~~ ~ "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) a€ha sari zge (3r8la) Pura8t, 2001 cfi Fm1i 9 3inf Raff&e qua in zg-8 if
cJ m=a-m if. ~ ~ cfi m=a- 3i$r ~~"ff~ i:rrn cfi 'l{Jci's!lfci-3i$r ~ ~
37et at at-at tfii mrr sfra an4ea fhu tar aReg fr# arr aral z.al 4n gfhf
cfi 3TTflTT'f tTRr 35-~ if Rmfu=r IBl" cfi :fIBRpd a re €n-6 ala at m=a- '+fr m;:fr
afeg

_,.
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. '

(2) RFclisH ~ cB" m2T usf iara a ya carg qi zn sra a zit u21 200/-#5h
:f@R c#r ~ 3ITT 'is!m iqi+a car a Gnat zt cTT 1000 /- c#r 'CITT"ff :fIBR c#r ~ I

The revision application shall be accompanied by a fee of Rs.200/.- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#ta zyca, a€tu Ura zyca via a 3r4tr nznf@aw ,R r@ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~- \:lflllC:1 ~~, 1944 c#r tITTT 35-#r/35-~ cfi ~:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saaffaa qRs 2 (1) a i sag 3rgar # srarat at 3r@a, r@tat mm 4la zyc,
a€tu 5uraa zc vi ara 3flt nznferaw(Rrez) at ufga #tr @)eat, ran1ala
"B 2ndmet, sgTl di 'J-fcR" , 0-Jfl..Zcl I , ~<cH.-ilJ I..Z, 0-1 $J--l~lisll~-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate,Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals6fer than as mentionedpara2 a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ dema.,nd / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) uf? g Gm2gta{ sr#xii a rr#gr str & r@rs pa sir a fg la al Tar
3qjaa anfan ur afeg g aza zsg st fa far ut arf a sa a fr
zqenf1fa 1418tu uznf@erau at va 3r8ta u 4u -<cb I-< at ga 3ma f4at ura &
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rlJllllC'lll ~~ 1970 <1~ c!fl-~-1 cf) 3tc=rfu AmRc'f ~~~
3rr4ea zn [car#gr zpenfenf ofu ,If@rant a 3mar a r@la at va 4R 6.6.so ha
cblrlJllllC'lll ~ RcR "c1TIT -gpjT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(s) ~ 3fR ~ 1iTlicYIT cf)l" Pili?i □1 ~~ RlJliT c!fl- 3it ft en oi 1affa fan Grat & Git
Rt zrca, iha surd zrecs vi arargl#tu =nzrf@rawer (raff@f@;) Pu, 1982 # ffe
1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

aw vat zrca, ala Gara zen vi ara 74#ta nznf@raw(fre€),#
>f@3fCl!C'1T # ma afar#jrpemand) ya as(Penalty) cpl" 10% ~ l3l1=IT ™"
3faf ?1reaifs, if@raa qas +o a?lsu ?&i(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

ala3agee sit@areas # iafa, pufragt "afar atir(Duty Demanded)
a. (Section)~ ±uphaaeffa«fr,
z furre #@z 2feza6lft;
a @z 3fezfailkuh aza2uf.

o> uqsa 'iRa crfle iisee qast 8l geari, er8he aaRr av bf@g 'q:cfmer- i!A1~- lflff
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited,. provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall in(?lude:
(xlix) amount determined under Section 11 D;
(I) amount of erroneous Cenvat Credit taken;
(Ii) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zr 3n2rh IR 3rfhe ufrar hrt asiyes srerar zgeas uraus faaf@a gt atr fag Tgyea1o%
a atsrsibaaav Ralf@a gt aaush1o% rrarualaafar
In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Techplus Software, 81,

Shaiwali Society, Near Dena Bank, Jivrajpark, Vejalpur, Ahmedabad

(hereinafter referred to as the "appellant") against Order in Original No.

11/WS08/AC/HKB/2022-23 dated 29.04.2022 [hereinafter referred to as

"impugned ordet'] passed by the Assistant Commissioner, CGST, TAR

Section, Commissionerate : Ahmedabad South [hereinafter referred to as

"adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant was not

registered with the Service Tax department. They were having PAN No.

AKEPG1109L. As per the information received from the Income Tax 0
Department, the appellant had earned substantial income from services

amounting to Rs.39,13,557/- during FY. 2014-15. However, they did not

obtain service tax registration and did not pay service tax on such income

from service. The appellant was called upon to submit documentary

evidence in respect of the income earned by them. The appellant, however,

did not submit the called for documents and details. Therefore, the

appellant was issued Show Cause Notice bearing No. CGST/Div

VIII/O&A/TPD/76/AKEPG1109L/2020-21 dated 21.09.2020, wherein it was

proposed to:

A. Demand and recover the service tax amounting to Rs.4,83, 715/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

B. Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,

1994.

3. The SCN was adjudicated vide the impugned order wherein :

a) The demand of service tax amounting to Rs.4,83,715/- was confirmed

along with interest.

b) Penalty amounting to Rs.4,83,715/- was imposed under Section 781)

of the Finance Act, 1994..- ,
u .s 1d n.4.·°cs, ". -",,,•. cl~ -·· \
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c) Penalty amounting toRs.10,000/- was 'imposed under Section 77(1) of

the Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal contesting the issue on merits. The appellant have also filed

an application for condonation of delay wherein it was submitted that:

1. The impugned order dated 29.04.2022 was received by. them on

05.06.2022 and the appeal was filed on 26.08.2022.

11. The appeal was filed within 90 days as mentioned in the impugned

order. However, while submitting Challan for appeal, they were

informed that the appeal is to be made within 60 days. Therefore, they

request that the delay be condoned.

4.1 On merits, in the appeal memorandum, the appellant have contended

that'
a) The contention that they had failed to respond to the service tax

notice is factually wrong as they had replied to the SCN on

24.02.2021, 09.02.2022 and 25.02.2022.

b) They had made export of service valued at Rs.30,34,182/-, of

which they had produced FIRC provided by the bank for an

amount of Rs.18,06,978/-.

c) The address of their clients having their place of business

outside India is submitted to prove compliance with sub-rule (b),

(d) and (f) of Rule 6A(1) of the Service Tax Rules, 1994.

d) Also, where the payment of service is received through foreign

convertible currency, having a place of business and provision

outside India which are distinct person, then it is well enough

to treat it as Export of Service.

5. Personal Hearing in the case was held on 05.01.2023. Shri

Mitulkumar V. Ghelani, Chartered Accountant, appeared on behalf of

appellant for the hearing. He reiterated the submissions made in

@@ lication for condonation of delay.
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0export and local are submitted.

6. In the additional written submissions filed by the appellant on

06.01.2023, it was contended, inter alia, that :

► As per the impugned order received by them on 05.06.2022, the appeal

was to be made in Form GST APL-01 within three months and they

had filed the appeal on 26.08.2022.

► They were informed by the department that since it is a case of service

tax, the appeal is to be filed in Form ST-4 and the same was submitted

by them on 10.11.2022. They were also directed to make pre-deposit.

There was no mention of pre-deposit for filing appeal in the impugned

order.

»» They are engaged in supply of web development and IT service to their

International clients and receive payment through forex.

► They had total gross receipts of Rs.39,13,557/-, out of which Local O
service provided amounts to Rs.8,79,375/- and Export of Service

amounts to Rs.30,34,182/-. Since the local service was below Rs. 9

lakhs, they do not fall within the ambit of service tax registration.

► Export of Service is exempted in terms of Rule 6A (1) of the Service

Tax Rules, 1994.

»» The impugned order confirming the demand along with interest and

imposing penalty is bad in the eyes of law.

Copies of the FIRCs for F.Y.2014-15, clients details with address,

bank statement, ITR for FY. 2014-15, details of Debtors vis-a-vis
'

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the application for condonation of delay, the

additional written submissions and the materials available on records. The

issue before me for decision is whether the impugned order confirming the

demand of service tax amounting to Rs.4,83,715/- by the adjudicating

authority, in the facts and circumstances of the case, is legal and proper.

The demand pertains to FY. 2014-15.

8. Before delving into the merits of the appeal, I take up for decision the

•.,,..;:.:~~'i~cation for condonation of delay. It is observed from the records that° «vs. \
'_,;P"· "" '1'•\/~~\$ f52 2

3s8± .%i» 3
,s S,- s.,. o -........./2. r -~, ?$<=
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the present appeal was filed by the appellant on 26.08.2022 against the

impugned order dated 29.04.2022, which the appellant claimed to have

received on 05.06.2022. They have submitted copy of a cover on which bears

a hand written endorsement to the effect 'Recd 05/06/2022'. The office of the

adjudicating authority has vide letter dated 08.12.2022 informed that the

impugned order was dispatched by RPAD on 05.05.2022. On comparision of

the RPAD reference No. on the cover submitted by the appellant, it is found

to be the same as reported by the office of the adjudicating authority.

Therefore, the contention of the appellant regarding receipt of the impugned

order on 05.06.2022 merits acceptance.

8.1 It is also observed that the preamble to the impugned order states that

the appeal is to be filed in Form GST APL-01 within three months from the

date of its communication. Accordingly, the appellant had filed the appeal

in Form GST APL-1 on 26.08.2022. However, as the issue involved

pertained to matters of Service Tax, the appellant was advised to file the

appeal in Form ST-4, which the appellant have filed on 10.11.2022. From

the materials available on record, it is observed that the appellant is not

registered with the Service Tax department and, therefore, their plea that

the appeal was filed by them in terms of what has been stated in the

O preamble to the impugned order appears to be justified. Considering these

facts, I am of the view that the appeal is to be considered to have been filed

by the appellant on 26.08.2022.

9. It is observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below :
"(3A) An appeal shall be presented within two months from the date of receipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

0
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9.1 In the instant case, the impugned order is dated 29.04.2022 and the

appellant have received it on 05.06.2022. Therefore; the period of two

months for filing the appeal before the Commissioner (Appeals) ended on

05.08.2022. The further period of one month, which the Commissioner

(Appeals) is empowered to allow for filing appeal, also ends on 05.09.2022.

9.2 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from

the receipt of the order being appealed. Further, the proviso to Section 85

(SA) of the Finance Act, 1994 allows the Commissioner (Appeals) to condone

delay and allow a further period of one month, beyond the two month

allowed for filing of appeal in terms of Section 85 (SA) of the Finance Act,

1994. 0

9.3 The appellant was required to file the appeal on or before 05.08.2022

i.e. two months computed from 05.06.2022. Further, the condonable period

of one month, in terms of Section 85 (SA) of the Finance Act, 1994 ends on

05.09.2022. The present appeal filed on 26.08.2022, is, therefore, within the

condonable period. Keeping in view the fact that the appellant is not

registered with service tax department and also the fact that the preamble

to the impugned order states that the appeal is to be filed within three

months, I am of the considered view that the appellant have shown

sufficient cause for condonation of delay in filing appeal. Accordingly, the

delay of 21 days in filing the appeal by the appellant is condoned.

10. I find that the appellant as issued SCN on the basis of the data

received from the Income Tax Department and the appellant was called

upon to submit documents/details in respect of the service income earned by

them. However, the appellant failed to submit the same. Thereafter, the

appellant was issued SCN demanding service tax by considering the income

earned by them as income earned from providing taxable services. However,

no cogent reason or justification is forthcoming for raising the demand

against the appellant. It is also not specified as to under which category of

the non payment of service tax is alleged against the appellant. The

0
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demand of service tax has"been raised merely on the basis of the data

received from the Income Tax, which indicated that the appellant had

reported income from sale of services in their ITR. However, the data

received from the Income Tax department cannot form the sole ground for

raising of demand of service tax.

0

0

10.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by

the CBIC, wherein it was directed that:
"Itwas further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable
value in Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only
after proper verification of facts, may be followed diligently. Pr. Chief
Commissioner/Chief Commissioner(s) may devise a suitable mechanism to
monitor and prevent issue of indiscriminate show cause notices. Needless to
mention that in all such cases where the notices have already been issued,
adjudicating authorities are expected to pass a judicious order after proper
appreciation of facts and submission of the noticee."

10.2 However, in the instant case, I find that no such exercise, as

instructed by the Board has been undertaken, and the SCN has been issued

only on the basis of the data received from the Income Tax department.

Therefore, on this very ground, the demand raised vide the impugned SCN

is liable to be dropped.

11. Coming to the merits of the appeal, it is observed that the appellant

had contended before the adjudicating authority that out of the total income

amounting to Rs.39,13,557/-, an amount of Rs.8,79,375/- was income earned

from services provided locally, while the income earned from Export of

Services amounted to Rs.30,34,182/-. Since their taxable income was less

than 9 lakhs, they were not required to obtain service tax registration. The

appellant had submitted before the adjudicating authority copies of their

ITR, Form 26AS, Balance Sheet, Sales details and bank statements.

However, the adjudicating authority rejected the contentions of the

appellant holding that they satisfied only condition (a) and (c) of Rule 6A1)

_. s; of the Service Tax Rules, 1994. As regards condition (b), (d) and f), the
avs "i.

'i udicating authority has held that the appellant have not submitted any,,.

uments. Regarding condition (e), the adjudicating authority has held
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that the appellant have not fulfilled the condition in all the cases, as they

have submitted documents only for an amount of Rs.18,06,978/- out of the

total amount of Rs.30,34,182/-.

11.1 The appellant have, as part of their additional written submissions,

submitted copies of the FIRCs, bank statements, ITR and details of the exports

and services provided locally. Having perused the documents submitted by the

respondent, I find that they had provided services to different firms located

outside India for which they had received payment in foreign currency. They

have, however, not submitted any agreement or contract with their clients

detailing the nature of the services provided by them to enable determination

of the fact that the provision of the service is outside India. Further, the

appellant have also not submitted any document or evidence to establish that

they and the service recipient are not merely establishments of a distinct

person in accordance with item (b) of Explanation 3 of clause (44) of Section

65B of the Act. Further, there is nothing on record to indicate that the

appellant and the service recipients are merely establishments of a distinct

person. These documents are essential to determine whether the appellant

have complied with condition (d) and (f) ofRule 6A (1) of the Service Tax Rules,

1994.

11.2 Considering the above facts, I am of the considered view that in the

interest ofjustice, the appellant is required to be given another opportunity to

submit the documents evidencing compliance with condition (d) and (f) of Rule

6A (1) of the Service Tax Rules, 1994. In view thereof, I remand the matter

back to the adjudicating authority for denovo proceedings. The appellant are

directed to submit before the adjudicating authority within 15 days of the

receipt of this order, the relevant documents to establish compliance with

condition (d) and (f) of Rule 6A (1) of the Service Tax Rules, 1994. The

adjudicating authority shall decide the case afresh after considering the

documents submitted by the appellant and by following the principles of

natural justice.

0

0
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w •

12. In view of the facts discussed hereinabove, I set aside the impugned

order and allow the appeal filed by the appellant by way of remand in terms·

of the directions contained in Para 11.2 above.

1.!il <li:r
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The appeal filed by the appellant stands disposed of in above terms.

=.,a»'EN s..A6iesiKuhar )
Commissioner (Appeals)

Date: 21.02.2023.Atte;:
(N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST

To

M/s. Techplus Software,
81, Shaiwali Society,
Near Dena Bank,
Jivrajpark,
Vejalpur, Ahmedabad

Appellant

The Assistant Commissioner,
CGST, Division- VIII,
Commissionerate : Ahmedabad South.

Respondent

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4Guard File.

5. P.A. File.




